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June 5, 2008

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary
445 12th Street, SW
Washington, DC 20554

\Vriter's Direct Aceess
Jack Richards
(202) 434-4210
r i chards@khlaw.com

Re: Notice of Written and Oral Ex Parte Communication we Docket No. 07-245

Dear Ms. Dortch:

Please accept this letter, filed pursuant to Section 1.1206 of the Commission's Rules, as
notice that on June 4, 2008, the undersigned attorneys for the Coalition of Concerned Utilities
("Coalition"),! met with Richard Kwiatkowski, Al Lewis, Hannah Anderson, Marv Sacks,
Jonathan Reel, Mark Brook, Jesse Skinner, Matt Warner, Jeremy Miller, and Randy Clarke,
employees of the Wireline Competition Bureau. At the meeting, we distributed and discussed
the following documents (copies attached):

• An Ex Parte letter from the Coalition to the Honorable Kevin J. Martin,
dated June 3, 2008, regarding the issues raised in this proceeding;

• A one page document, entitled "Pole Attachments At A Glance;" and

• A two page handout describing the FCC's Pole Attachment Rate
Formula and the Coalition's recommendations for removing unfair
subsidies when establishing a single, new broadband rate.

Our discussion during the meeting focused primarily on rate issues. We described how
the electric utility industry and its consumers have provided a colossal subsidy to cable and
telecom attachcrs for years.

We discussed how fairer pole attachment rates will not impede the deployment of
broadband services in rural areas. We described a Declaration of Dennis R. Krumblis of Buford
Media Group LLC ("Buford"), submitted by the Arkansas Cable Telecommunications
Association last month in an ongoing proceeding before the Arkansas Public Service
Commission, that makes clear that the primary reason the cable industry does not deploy high

1 The Coalition for Concerned Utilities is comprised of Allegheny Power, Baltimore Gas and Electric Co., Dayton
Power and Light Co., FirstEnergy Corp., Kansas City Power and Light, National Grid and NSTAR.
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speed broadband service in rural areas is the enormous expense associated with head-end
equipment installation and system upgrades - not the relatively minute costs associated with pole
attachment rentals.1 A copy of the Declaration was not distributed during our meeting but is
attached for inclusion in the record of this proceeding.

As explained by Mr. Krumblis, Buford serves approximately 500 customers per head-end
in rural Arkansas, but the head-end electronics for broadband cost at least $35,000, and system
upgrade costs would add $3,000 per mile to $10,000 per mile. Considering that in rural
Arkansas there may be roughly 18 poles per mile and Mr. Krumblis' statement that Buford
averages 2 to 3 poles per customer, the additional per customer cost for Buford to begin offering
broadband service to its customers is somewhere between $1,116.67 and $2,088.89 per
customer.

In striking contrast, Buford's annual pole attachment costs are expected to increase from
$6.00 to $15.84 per pole. With an average of 2.5 poles per customer, that represents an increase
in Buford's annual per customer pole attachment cost allocation of $24.60. This annual increase
of$24.60 per customer represents somewhere between 1.2% and 2.2% of the total per customer
cost of upgrading facilities to provide broadband service.

In short, 98%-99% of the reason that Buford is not providing broadband to its customers
is because of headend equipment and system upgrade costs, and I%-2% of the reason is because
of higher pole attachment rates.

Thus, as shown by Mr. Krumblis, it is the rural nature of Arkansas, not unfair pole
attachment fees, that is impeding the spread of broadband services throughout the state.

Moreover, as explained in our meeting with FCC Staff, only a small pOition of the
subsidy that the cable industry is demanding for cable operators will flow to the smaller cable
systems like Buford. It would do almost nothing to resolve Mr. Krumblis' predicament for
Buford, but it would vastly enrich Corneast and other urban and suburban cable systems that
service the great majority of cable subscribers in the country and are not struggling to survive.

We explained how pole attachment rental fees are used to offset revenue requirements for
electric utilities across the country, and that electric consumers will benefit "dollar for dollar" in
the form oflower electric utility rates as pole attachment rental rates are increased appropriately
to reflect a fairer allocation of costs.

ZIn The Matter Of A Rulemaking Proceeding To Establish Pole Attachment Rules In Accordance With Act 740 of
2007, Arkansas PSC, Docket No. 08·073·R, Initial Comments of Arkansas Cable Telecommunicalions Association,
Exhibit D (May 13,2008).
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Under the Commission's pole attachment ruJes, attachers avoid all costs necessary to
construct their own pole distribution systems and pay a disproportionately small percentage of
expenses necessary for electric utilities to construct and operate one on their behalf.

Cable companies arc required to pay only 7.4% of the costs associated with the common
space on a pole (which is inappropriately termed "unusable" space in the Commission's rules)
that is necessary to stabilize the pole, elevate all attachments, and provide 40 inches for the
"communications worker safety zone" that would not be needed at all but for the presence of
communications workers near energized utility lines. All aerial attachments clearly benefit from
this common space, but electric utilities are required to bear the great bulk of these costs. The
cable industry gets a virtual "free ride.)'

The Telecom attachment rate is an improvement since it allocates 2/3 of most common
space costs equally, but it still fails to require that all common costs be shared equally nor does it
reflect the full value of the pole distribution system to telecom attachers or the significant costs
that they avoid by not being required to build their own pole distribution systems. They) too, are
permitted to climb on board utility pole distribution systems for a fraction of the fair cost.
Additionally, the FCC's "presumed number of auachers)' of 3 or 5 (based on whether a system is
"rural') or "urban") falsely inflates the number of attachers used for rate calculation purposes and
thereby reduces the applicable Telecom rate, all to the detriment of electric utilities and their rate
payers.

During our meeting, we explained that to the extent that government mandated subsidies
were appropriate to jump-start the cable and telecom industries in the early days of pole
attachments, those days are long gone. Yet Comcast, Time Warner Telecom and other media
giants continue to get access to the most basic component of"their') pole distribution systems for
an artificially low, government-mandated fee that unfairly discriminates against electric utilities
and their consumers.

We explained that the ''joint use" relationship between electric utility and incumbent
local exchange carrier ("ILEC") pole owners is a completely different relationship than the third
party attachment agreements between pole owners and cable operators or competitive local
exchange carriers ("CLECs"). We explained the "shared usc" history of the joint use
relationship and the advantages that ILECs have as pole owners, which cable operators and
CLECs do not have as mere "licensees."

\Ve pointed out that the FCC lacks statutory jurisdiction over the joint use relationship
and that the ILECs) newly discovered interpretation of the Pole Attachment Act is ridiculous.

Addressing the ILECs' arguments regarding ;'rate parity," we explained that the
advantages enjoyed by fLEes in joint use agreements requires that they pay a higher rate than
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cable companies and CLECs, and that the mutual dependency and arms' length nature of the
joint use relationship would establish a fair rate by itself, so that FCC intervention is unnecessary
even if the Commission did have statutory jurisdiction.

We explained that the Coalition supports the Commission's efforts to create a single,
broadband ratc, but electric consumers should not be subsidizing broadband companies. The
Coalition's proposed rate for broadband attachers (adopted by the City of Seanle and affirmed by
the Washington State courts) eliminates the historic subsidy of cable and telecom companies by
requiring that costs associated with 100% of the common space on poles (including the
"communications worker safety zone" space) be shared equally by and among all attachers.
Anything less than an equal sharing of costs related to the common space on the poles will result
in an unjustified subsidy to whichever industry is favored by the Commission.

We appreciate the Commission's interest in this important proceeding. Please feel free to
contact the undersigned if you have any questions or require any additional information.

Sincerely,

ack Richards
Thomas B. Magee

Attachments

cc: Richard Kwiatkowski
AI Lewis
Hannah Anderson
Marv Sacks
Jonathan Reel
Mark Brook
Jesse Skinner
Matt Warner
Jeremy Miller
Randy Clarke
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June 3, 2008

Electronic and Hand Delivery

The Honorable Kevin J. Martin
Chainnan, Federal Communications Commission
445 12th Street SW
Washington, DC 20554

Re: Pole Attachment Rules
WC Docket No. 07-245
Ex Parle Preselltation

Dear Mr. Chainnan:

Wriltr'S Direct Access
Jack Richards
(202) 434-4210
richards@khlaw.com

Allegheny Power. Baltimore Gas and Electric, Dayton Power & Light, FirstEnergy,
Kansas City Power & Light, National Grid, and NSTAR (the "Coalition a/Concerned Utilities"
or "Coa/ition") serve approximately 12,800,000 electric customers and own, in whole or in part.
more than 7,200,000 electric distribution poles. The Coa/ilion is extremely concerned that the
Commission's Notice of Proposed Rulemaking in the above-captioned proceeding may
exacerbate an already troubling pole attachment and joint use regulatory environment and
jeopardize the safe and efficient operation of the nation's electric utility distribution systems.

Although the Commission's promotion of cable, telecommunications and broadband
services is a worthy goal, the Coalition agrees wholeheartedly with your view that it should not
occur at the expense of electric utilities and their ratepayers.! The cable industry has been
benefiting from subsidized Pole Attachment rates since 1978. At this late stage of "CATV"
development -- especially in the midst of an energy crisis and deep concerns over raising electric
utility rates -- there is no public policy justification for electric utility ratepayers to continue
subsidizing communications giants such as Comcast, Time Warner Cable and Time Warner
Telecom.

1 Sialement ofChairman Kevin J. Martin, Re: Implementation o/Section 224 o/the Act.. Amendment to the
Commission's Rules and Policies Governing Pole Attachmenls, released Nov. 20, 2007, we Docket No. 07-245,
RM-11293, RM·II)03 (available al hup:/lhraunfoss.fcc.gov/edocs publidattachmatchlfCC·Q7-187A2.pdfXlasl
visited March 3, 2008) ("II is ... imponant that pole owners be properly compensated for the use of their
infrastructure by others. I do nOllhink electric consumers should be subsidizing any broadband companies.
Establishing parity should not come allhe expense of pole owners or electric consumers.... The safelY and
reliabilil)' of critical electric infrastruClure is a paramounl concern. Our work on telecommunications reliabilil}'
should not come at the expense ofother public safety syslems.").

Washin ton D.C.
Thl$ document wi!S delivered electronkally.

Brussels San Francisco
www.khlaw.com

Shan ai
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The Coalition a/Concerned Utilities implores the Commission not to adopt the cavalier
approach of cable companies toward electric utility ratepayers, which is best summarized by the
National Cable Television Association (NCTA) when it argues that "Congress has given the
Commission no role whatsoever in protecting electric ratepayers.·'l. The Coalition is encouraged
that you appear to disagree, recognizing in your Separate Statement that electric utility ratepayers
should not be required to provide subsidies to unregulated, gigantic cable companies.

Poles and conduit arc the backbone of electric utility systems. While the electric
distribution network is a cheap and convenient vehicle for cable and other communications
companies to use as a platform for deploying their own services, by far its primary function is to
support the safe and efficient delivery of electric services to consumers across the country. The
Commission should protect and defend that function, while ensuring that attachers pay their fair
share for lheir use of electric utilities' pole distribution networks.

The electric utility industry has subsidized cable and telecom attachers for years. Under
the Commission's pole attachment rules, attachers avoid all costs necessary to construct their
own pole distribution systems and pay a disproportionately small percentage of expenses
necessary for electric utilities to construct and operate one on their behalf.

The Commission's current pole attachment rate methodology is akin to the utility paying
full price for a car while attachers remain free to climb on board and chip in a small percentage
annually for gas and other expenses. Not only that, but the car itself (which must be bigger,
faster and stronger to accommodate the added passengers) is considerably more expensive than
the car that the utility would have bought for its own purposes.

Under the Commission's pole attachment rules, cable companies are required to pay only
7.4% of the costs associated with the common space on a pole (inappropriately termed
"unusable" space) that is necessary to stabilize the pole, elevate cable's attachments, and provide
40 inches for the "communications worker safety zone" that would not be needed at all but for
the presence of communications workers near energized utility lines. Cable's aerial attachments
clearly benefit from all of this common space, but electric utilities are required to bear almost all
(92.6%) of these costs. The cable industry gets a virtual "free ride."

1. NeTA Comments at 12.

Thls doo::umenl was dellve,ed elec;ttonlcally.
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The Telecom attachment rate is an improvement (since it allocates 2/3 of most common
space costs equally), but similarly fails to renect the value of the pole distribution system to
telecom attachers or the significant costs that they avoid by not being required to build their own
pole distribution systems. They, too, are pennitted to climb on board utility pole distribution
systems for a fraction of the fair cost. Additionally, the FCC's "presumed number of attachers"
of3 or 5 (based on whether a system is "rural" or "urban") falsely inflates the number of
attachcrs used for ratc calculation purposes and thereby reduces the applicable Telecom rate, all
to the detriment or electric utilities and their rate payers.

To the extent that government mandated subsidies were appropriate to jump-start the
cable and telecom industries in the early days of pole atlachments, those days are long gone. Yet
Comcast, Time Warner Telecom and other media giants continue to get access to the most basic
component of "their" pole distribution systems for an artificially low, government-mandated fee
that unfairly discriminates against electric utilities and their consumers.

The Coalition supports the Commission's efforts to create a single, broadband rate, but,
as noted in your Separate Statement, electric consumers should not be subsidizing broadband
companies. Tbe Coalition's proposed rate for broadband attachers (adopted by the City of
Seattle and affirmed by the Washington State courts) eliminates the historic subsidy of cable and
telecom companies by requiring that costs associated with 100% of the common space on poles
(including the "communications worker safety zone" space) be shared equaJly by and among all
attachers. Anything less than an equal sharing of costs related to the common space on the poles
will result in an unjustified subsidy to whichever industry is favored by the Commission.

Joint Usc

Unlike third party pole atlachments, Joint Use involves arrangements between two pole­
owning entities -- electric utilities and Incumbent Local Exchange Carriers C'ILECs"). For
almost 100 years. electric utilities and ILECs have worked together to construct a mutually
beneficial, multi-million mile aerial pole distribution system throughoutlhe country that is both
safe and efficient. The Commission should not upset this longstanding balance between pole
owners by misconstruing its statutory authority as requested by USTelecom, the national trade
association representing fLEC interests.

US Telecom argues that fLECs have become the "victims" of abuse by electric utilities
under Joint Use. Far from being victimized, however, fLECs in fact have exploited the Joint Use
process. Within the last few years, as the number of their wireline subscribers has dwindled,
ILECs have abandoned their traditional joint use responsibilities and required electric utilities to
install the vast majority of new poles, obtain necessary permits, provide emergency responses,
police the system and ensure safe operations. The ILECs' relatively recent disassociation from
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Joint Use, not any "abuse of market power" by electric utilities, is the reason why utilities have
come to own a higher percentage of Joint Use poles.

USTelecom's claim that the Pole Attachment Act mandates regulated rates for fLEes
attaching to electric utility poles fails the laugh test. It ignores explicit statutory language, as
well as to years of hislOry at the FCC and in the courts. The fLEes themselves only recently
"discovered" their claimed loophole.

While USTelecom would guarantee regulated rates for fLEes on electric utility poles, it
would offer no parallel rights for electric utilities that remain dependent on access to ILEC­
owned poles. Stripped of similar leverage, electric utilities would be left to fend for themselves
and likely would find themselves paying exorbitant rates to lLECs for parallel attachment rights.

Penalties

Speed to market and cutting costs are driving the rollout of new communications services
as cable companies, CLECs and lLECs compete for customers. Unfortunately, electric system
safety and reliability often has taken a back seat.

As a result, Coalilion members are faced with huge numbers of unauthorized
attachments, countless NESC clearance violations, improper pole guying, ungrounded messenger
wires, excessive overlashing, improper use of boxing and extension anns, improper installation
of equipment, improper hole drilling. the displacement and damage of utility equipment,
customer outages, and a host of additional safety violations and poor construction practices by
attachers.

The cable industry characterizes these serious, systemic problems, which are well known
throughout the electric utility industry, as "trumped up charges."J. This, of course, comes from
the same industry that argues "Congress has given the Commission no role whatsoever in
protecting electric ratepayers:oi

The FCC's existing rules do little to assist utilities in addressing these problems. The
Commission's unauthorized attachment rulings actually encourage unauthorized attachments,
since the worst that can happen is that unauthorized attachers will be required to pay rentals that
they should have been paying all along - if they get caught.

I Time Warner Cable Comments at iv.
! NCTA Comments at 12.
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The Coalition recommends that the Commission authorize real penalties to combat the
epidemic of unauthorized attachments, adjusted to encourage attachers to comply with pole
owner audits:

$100 per unauthorized attachment plus 5 years annual rental if an
unauthorized attachment is found and the auacher has not participated in a
required audit;

$50 per unauthorized attachment plus 5 years annual rental if the auacher does
participate in the audit or identifies the unauthorized attachment on its own.

To combat safety violations, the Commission should require attachers to comply with
industry standard safety codes as well as the utilities' own safety and operational requirements.
To promote compliance, the Commission should clarify that pole owners may impose penalties
for safety violations in the amount of $200 per violation.

The Commission also should make clear that utility pole owners should not be "stuck"
doing work that the attachers should have done themselves (as is too often the case). Pole
owners should be free to charge "Imposition Costs" that reflect the cost of materials and
equipment, fully loaded direct and indirect labor, engineering, supervision and overhead, plus an
additional 50%, when they are required to perform work that attachers have failed to do in the
first place.

Fibcrtcch

Fibertech's proposed rules are based on the concept that attachers -- not utilities -- know
best how to construct, operate, manage and maintain electric distribution systems. This notion is
as dangerous as it is far fetched. Decisions regarding the safe construction and reliable operation
of electric utility systems must be made by individual utilities based on their experience and best
judgment, not by att'achers motivated by profit and an expanding subscriber base.

For example, Fibertech's proposals regarding boxing, extension arms and drop poles
raise significant operational concerns, and its proposal for unfettered access to manholes and
conduit fails to make the very important distinction between relatively safe non-energized ILEC
underground facilities and highly energized electric underground facilities that require significant
safeguards.

The deadlines proposed by Fibertech for field surveys and make ready work would force
utility personnel to perform communications auacher work before the utility's own electric work.
Allowing attachers to hire outside contractors is no solution and would raise a host of additional
concerns regarding work priorities, quality of work, safety and labor relations.

This document WlIS delivered electronlcallv.
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• • •
The Coalition o/Concerned Utilities agrees completely with your view that the safety

and reliability of critical electric infrastructure is of paramount concern in this proceeding. Pole
attachments arc a deadly serious, critically important matter, with broad implications for the
reliability of the nation's electric grid and the personal safety of those who work on or near
poles, attachments and energized lines.

The Commission's regulations should reflect these concerns.

We appreciate your efforts and those of other Commissioners to protect electric utilities
and their ratepayers during the course of this proceeding, and would be pleased to meet with you
or your staff at your convenience to discuss these important issues further.

~~~k'!.;B~.~R~i"';Ch:-ards
omas B. Magee

Wesley K. Wright

Keller and Heckman LLP
100 I G Street, NW
Washington, I).C. 20001

Attorneys/or tile
Coalition 0/Concerned Utilities

The Honorable Michael J. Copps
The Honorable Jonathan S. Adelstein
The Honorable Deborah Taylor Tate
The Honorable Robert M. McDowell
Ms. Marlene )-1. Dortch, Secretary

This document W~5 delivered dedronlUlty.
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Pole Attachments At A Glance
The "Coalition of Concerned Utilities"

Allegheny Power

Baltimore Gas and Electric

Dayton Power & Light

FlrstEnergy

Kansas City Power & Ught
NatIonal Grid, and

N$TAR

Collectively, the Coalition serves approximately
12,800,000 electric customers end owns, in whole
Of in part, more than 7,200.000 electric distribution
pole.

Overview

The Coalition Is extremely ooncerned that the Federal
Communications Commission's Notice of Proposed
RuJemaklng in we Docket No. G-245 may
exacertlate an already troubling pole atladlment and
joint use regulatory environment and jeopardize the
safe and efficient operation of the nation's electric
utility distribution systems. Although promoting the
deployment of cable. telecommunications and
broadband services Is a worthy goal, it should not
occur at the expense of electric utilities and their
ratepayers.

The Commission's current pole attadlment rate
methOdOlOgy unduly favors cable and telecom
attachers. It Is akin to the utility paying full price for a
car while alladlers remain free to dimb on board and
chip in a small percentage annually for gas and other
expenses. Not only that, but the car itself (which
must be bigger, faster and stronger to accommodate
the added passengers) is considerably more
expensive than the car that the utility would have
bought for its own purposes.

At this late stage of "CATV" development - especially
in the midst of an energy crisis and deep concerns
over raising electric utility rates -there is no public
policy justification for electric utility ratepayers to
continue their longstanding subsidization of
communications giants such as Corneast and Time
Warner cable.

Cable 3nd Telecom Subsidies

Under the FCC's current rate formula, cable
companies are required to pay only 7.4% of the costs
associated with common space on a pole
(inappropriately termed "unusable" space) that is
necessary to stabilize the pole, to elevate all
attachments, and to provide the 40 inches of
"communications wor1l.er safety zone" space that would
not be nee<led at all but for the presence of
communications attachments.

The FCC's Telecom attachment rate offers some
improvement (since it allocates 213 of most common
space costs equally) but similarly fails to reflect the
value of the pole distribution system to telecom
attachers or the significant costs that they avoid by not
being required to build their own pole distribution
systems.

All aerial atlachments benefit from the common space.
yet electric utilities are requlred to bear the lion's share
of the costs necessary to elevate the attachments and
suppo4't them. Attacners get a "free ride:

Better, Fairer Attachment Rates

The FCC should not piCk "winners" and 'losers"
between and among electric utilities, cable companies
and telecom companies. Anything less than an equal
Sharing of costs related to the common space on utility
poles results In an unjustified subsidy to whichever
industry Is deemed by the Commission to be the
favored auacher.

Joint Use

Joint Use, unlike third party pole allachments, involves
arrangements between two similarly situated pole
owning entities - electric utilities and Incumbent local
Exchange Carriers ("llECs"). ILECs are different than
typical attachers.

For almost 100 years, electric utilities and ILECs have
worked together to construct a mutually beneficial,
multi·mlllion mile aerial pole distribution system that is
both sale and effICient. The Commission shoutd not
upset this longstanding balance between pole owners
by misconstruing Its slatutory authority as requested by
USTelecom, the natlonaltracle association of ILECs.

Penalties

Coalition members are faced with huge numbers of
unauthorized anaChments, countless NESC
clearance violat1ons, improper pole guying,
ungrounded messenger wires, excessive
overlashing, improper use of boxing and extension
arms, improper installation of equipment, improper
hole drilUng, the displacement and damage of utility
equipment, customer outages, and a host of
additional safety violations and poor construction
practices by attachefS.

The FCC's existing rules do lillie to assist utilities in
addressing these problems. The Coalition
recommends substantial penalties to combat
unauthorized attachments and safety violations.
Attachers should be required to comply with
industry standard safety codes as well as the
utilities' own safely and operational requirements.

Fibertech

Fibenech's proposed rules are based on the
concept that allachers. not utilities, know best how
10 construct, operate, manage and maintain electric
distribution systems. This notion Is as dangerous as
it is far fetChed. Decisions regarding the safe
construction and reliable operation of electric utility
systems must be made by Individual utilities based
on their experience and best judgment, not by
attachers.

Jack Richards
Thomas B. Magee
Wesley K, Wright

Keller and Heckman LLP
1001 G Street, NW, $te, SOOW
Washington, DC 20001
(202) 434-4100

Richards@khlaw.com

Attorneys for the Coalition of Concerned Utilities
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Pole Attachment Rate Formula:
Usable Space

(13 Yz feet)

FCC FORMULA

• Electric Space (Red)

• Communications Worker
Safety Zone (Blue)

• CLEC Space (Green):
7.4% (1/13.5)

COALITION PROPOSAL

• Remove Communications
Worker Safety Zone from
"Usable" Space and include in
Common ("Unusable") Space,
which will decrease the Usable
Space from 13 \I, to 10.2 feet.

• CLEC Space (Green): 9.8%
(1/10.2)

• Cable Space (
7.4% (1/13.5)

• ILECs (Joint Use)
(Orange)

): I foot

2-4 feet

• Cable Space (
(1/10.2)

): 9.8%
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Pole Attachment Rate Formula:
Common ("Unusable")..§pace

(24 feet)

FCC FORMULA

• Cable: 7.4%

• CLEC:

1 x 100%
3 # of Attacbers

• If4 attachers, CLEC
pays 16.67%

Ground Level

COALITION PROPOSAL

• Include the
Communication
Worker Safety Zone as
Common ("Unusable")
Space.

• Split common costs
equally, so that:

o Cable-25%

o CLEC-25%
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BEFORE THE
ARKANSAS PUBLIC SERVICE COMMISSION

IN THE MATTER OF A RULEMAKING )
PROCEEDING TO IlSTABLISH POLIl )
ATTACHMIlNT RULES IN ACCORDANCIl )
WITH ACT 740 OF 207 )

DOCKET NO. 08·073·R

DIlCLARATlON OF D1lNNIS R. KRUMBLIS

l, DeonisK Krumblis, hereby d~lare the following:

1. f offer this Declaration in support of the Initial Comments of the Arkansas Cable

Telecommunications,A<;sociatiortsubmitted in the abovc-1:aptioned matter.

Background and Experience

2. r have 3'0 years of experience in the cable television and multj-cf1.anne1 video

industl)', ang am a member of the Society ofCable Telecommunication Engineers and S~iety of

BroadcastUngineers. 'Presently, I am Vice President of Engineering of BUford Media Group

LLC ("Buford"), with responsibility for the engineering and deployment 6f new ser;vices the

company plans to offer, and the evatwltion of new technology to further enhance the company's

offering$, Among other duties, I am charged with oversight of the. construction and placement of

cable televisi'on ("CATV") facilities on utility poles by Buford's cable systems operated by its

Alliance Gro~'p, and by the Allegiance Group that Buford manages.

); Before jOining Buford in 2003, I was owner and President of Sierra ijroad,band

Setvice~'~ a"mcdiaibl1struction and collsulting finn that provided a wide atTay of CATV-related

services, including digital video systems design and construction [or National TclcConslihants,

projeCt management and deployment of digital video and high-speed internet services for Classic

Cable and US Online, engineering and consulting for Classic Cable and BJlford Media Group,
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and video backhaul support for FOX Sports, CBS Sports, and America One Television. Prior to

starting Sierra in 2000, from 1998 to 2000, I was Director of Technical Operations for Nucentrix

Broadband Networks, where I had responsibility for the video operations group of Heartland

Cable Television, and supported the deployment of wireless high-speed internet in Shennan and

Austin, texas. From 1990 to ]998, I was the Director of Engineering for CablcMaxx and CS

Wireless Systems, and was responsible for the engineering, deployment and operation of multi~

chanilel' multipoint di::otribution service ("MMDS") systems in Texas.

4:. 1 began my career in 1978 with Warner Amex Cable as a Technician and later

beCatne a Plant Sl1pervisor in Houston, Texas, where I played a key role in building the QUBE

Cable sy*erri, one 6f lhe nation's first' two-way interactive cable television systems. In 1984, I

jO'lned: Harte Hanks Cable, where I was resppnsible for the operations management of 14 cable

systems in Texas.

Introduction

5. Buford is· ill1lral cable operator or, more specifically, a cable operator that serves-

(tluollgh its partnet .st,lb$idiaries) rural areas in Arkansas, OklaholD&, Kansas, Texas and

Missouri. Buford's footprint is 100% rural. In Arkansas, Buford serves through its Alliance

Group approxifl\ately5,OOO suqscribcrs, and tluougJ1 the Allegian~e Group that it manages,

another 20,000 subscribers, for a total of 25,000 subscribers in Arkansas. Buford is committed

to serving rural Arkansas. Buford a:fficials are active participants in indu::.1ry-recognized

associations for rural system operators" such as' the National Cable Televi:sJ.on Coo~tive and

the American Cable Association.

6. The-'ColIli1lission's current pole attachment rulemaking comes at a time where

many of the c,ountJ;ies' trad.itional CATV services in rural America are strugglingto stay afloat.,
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due to lhe various challenges (primarily economical) of serving rural areas. Many rural systems

have no current capacity to add broadband and other advanced services, and. as a result. have

suffered large subscriber losses, mainly from competition from direct broadcast satellite ("'DOS'')

providers. Most ofLhe lime, these systems, standing on their own, do nol make business sense to

maintain or operate, and often get shut down or sold as part of a package to other companies.

Eventually, without Some kind of capacity upgrade - and, significantly. follow-through on the

promise of broadband for rural America - these systems will die a slow death as competition

erodes the subscriber base.

7. That said, Buford has aggressively pursued bringing advanced video and

broadband services to rural America. including in Arkansas. In 2005. Buford was awarded the

"Independent Operalor of the Year" by Cable World magazine, mainly for its efforts to deliver

broadband to rural AmeriCa and the leadership roJe it has assumed in the rural

telecommunications arena. With our primary focus on rural -systems, Buford's affiliates. have

purchased CATV systems in small, underserved markets in the nation's beartland, including

Arkansas. with the intention of adding .l!dvanced video and broadband services [0 those systems.

Many of these sy~rems are over 25 years old and currenUy have no additional capacity to udd,
new services, without upgrades.

8. "Buford's average rural system in Arkansas serves approximately 500 customers

per headend, with some serving as few as 50 customers. By comparison, larger systems, such as

those in and around Little Rock, might serve 30,000 customers per headend, or even more.

Buford's systems pass approximately 30 to 35 homes per mile, with lhose in more densely

populated areas topping out at 20 homes per mile. Cable systems in urban areas might pass 50

homes or more per mile. With respect to CATV plant attached to utility poles, Buford averages
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2 to 3 poles per customer; conversely, operators in more densely populated areas might have one

pole - or a fraction ofa pole - per customer. Pole rental rates and other fees and costs associated

with pole attachments can have a significant impact on rural broadband deployment if not kept at

reasonable levels. as discussed in greater derail below.

9. In addition to pole attachment costs, head-end electronics necessary to deploy any

cable system also have a greater cost impact in rural areas. For example, head-end electronics

for broadband cost at minimwn approximalely $35,000 - dividing that by 500 subscribers served

by a rural hea.dend results in a $700 per customer allocation of that expense. For compariSQn's

sake, dividing that amount by 30,000 customers at an urban head..end is just over a dolJar a

customer (in reality, the costs of head-end electronics to serve a more urban area could be several

times the minimum above, but even so the per-subscriber cost is only a few dollars a head).

SimilarJy, while plant upgmde costs vary based on age of plant, plant condition, and system

architecture, it also variesb~ on customer base density, such that costs can range from $3.000

per mile to $10,000 per mile. Naturally, there are some-expenses tbat increase as the rium~l' of

homes passed or customcrs served increase, but for all CDst inputs not affected by the incremental

addition of each custb'iner, there are far fewer customers over which to amorti7.c overall planl

deployment costs in rural areas.

Buford's Expericncc Attaching to Electric Utility Poles and With Utility Support Systcms

10. In order to provide its communication~ services, including broadband Int~met,

Buford must attach a considerable amOWlt of its equipment to poles owned by two Arkansas

electric cooperatives - First Electric in. Perryville and Petit Jean Electric in Greer's Ferry - and

by investor-o_\'IIled Entergy Corporation. Over the last several years, Buford's pole attachment

costs have skyrocketed, particularly with regard to Duford's attachments on First Electtic's
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poles. I attribute Ihis to First Electric's engagement of a contractor known as Utility Support

Systems, me. ("USS"), which recently conducted a billing audit of Buford's attachments and a

safety inspection or all the facilities 0"0 First Electric's poles. Buford was unable to participate in

either the pole count audit or inspection because USS sends out multiple inspectors concurrently.

Buford simply does not have that kind of manpower on hand. Buford was therefore pleased to

see Staffs Proposed Rule 3.03, which requires all the parties on a pole to conduct joint audits

and inspections and requires the pole owner to incur its own inspection costs. 1 am hopeful that

this will alleviate some of the cost and other issues that have arisen due to the hiring of third

party contractolS, as described below.

11. Prior to the USS audit, in 2006, First Electric billed Bilford'foi' 2,515 attaclunents

per year. As a,(esu(t, of the audit, our attachment count with First Electric nearly doubled, from

2,5.i5 to 4,907'''attachments.''

12. Our review of the survey results continned that this substantial increase

predominantly was attributable to the.manner in which USS/First Electric defined "attachment,"

which included eq,uipment fm which First Electric did not require us to obtain a pcmli1. In the

past, First Eleciric only' counted the ~olt, attaching our mainline ..strand to the pole, as an

attachment for rental rate purposes, and the bolt attachment was the only kind of attac1u:nerH that

re;quire'd ~ permit. As far as I know, it is standard industry practice to count only the strand

attachments. for renlal rate purposes. (I-r;deed, I am concerned that if the 'proposed definition of

'(Pole Attachment Audit" is retained, pole owners \vill be allowed to charge several rental rates

for each pole, no matter how IDuch spacc we· use.) Nevertheless, Buford was forced to pay

nearly $60,000 in rental rate arrears, f<;lr these newly identified "attachments," even though we

were never required to get a pennit for these attachments. This amount is in addition to the

5
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$73,3!O in rent (at $14.94 pcr attachment) that we also paid on a going*forward basis, for the

4,907 attachments.

13. Buford just received notice that the rent for 2008 is $15.58 per attachment. At

$15.58, First Elcctric's pole rent is 3 times higher than Entergy's rental rate. which is based on

the Federal ComnlUllications Commission's cost·based cable fonnula. The rent I am now paying

to First Electric in Penyville, represents half the revenue Buford realizes from this system. In

2003, First Electric's pole attachment rate-was only $6.00.

14. Because Buford was unable to participate in the audit, due to manpower issues

and tlie manner in which uSS conducted the audit, Buford now ·must conduct its own

"attachnwnt" count to ensure the: accuracy of the First Electric!USS results. This is an additional

expense Buford can ill-afford to incur, especially after having been presented with, and paying,

USS's invoice for the pole count survey and the unexpected additional backwards- and going­

[orWard"'fCnt.

IS. Shortly after USS conducted the pole count survey inP:erryville, USS pcrfonned a

pole safety inspection of the same exact Perryville plant. This time, however, it appears USS

inspected all the plant on pole, including that of First Electric and other attachers. rollowing the

safety inspection, Buford received inv6jc~s totaling morc than $88,000 for the inspection. When

Buford reviewed the data to back up tllc cost, the "back up" data, merely showed d07.ens of

"mileage" charges, at $00.445 per hour and "inspector" charges at $53.83 per hour. There are

also "derical" worker charges for $30.96 per hour. The one critical piece of information the

back up fails to show is what was inspected. It is my understanding, however, based on a

conversation with USS, that Buford was solely responsible for the cost of the safety inspection,

simply because, as USS explained it to me, we were the last auacher on the poles. This is true
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even though it appears the inspection included all anachments (including First Electric's) and

identffied any and aU safety violations on the pole (including First Electric's). When questioned

on this, USS's response to us was, "g~t used to it, we're here to stay." I am hoping that the

Commission's rules will clarify that each party is responsible for the costs of its own violations.

16. [0 sum, over the courS5< of calendar year 2007, we received invoices from First

ElectriclUSS totaling $217,800.53 for the audit, the safety inspection, back rent and going­

forward rent (with the additional approximately 2,400 newly identified attachments) on a system

that serves only 303 customers, and 'has an annual gross revenue of only $154,275. The safety

inspection alone cost nearly $300 p,cr customer. Needless to say, it would be a drastic increase

were we to attempt to pass this cost on directly to Buford's subscribers. At the same time,

however, it represents nearly sixty percent. of the ,~ross revcrtue for those systems. We were

thinking of bringing broadband to PerryVille, but as a result of these pole-related costs we have

shelved that project - it is not even on the table there, anymore ~ and I have serious concerns

aboaHhe economic feasibility of continuing to provide even CATV service in areas in which we

are dependent upon First Electric's pole.~, if pole-related costs such as these continue.

17. The pole attac'hmcnt agreement Buford has with First Electric also allows the

utility to oust Buford's existing attachh:lents - including those we may have paid make-ready to

install ~ if First Electric deems such removal necessary to accommodate its own attachments

and/or "affiliate" attachments and/or street lights. If Buford wants to remai'n on the pote, Buford

is the one who is required to, pay aU the make-ready - including change-outs of entire poles - not

only to maintain its own attachment, but to accommodate the other new attachments. f do not

think that is reasonable or equitable. I hope the rules address !.his type of situation.
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18. It is my understanding that Staff's Proposed rental rate formula would result in a

four-fold increase in Entergy's pole attachment rate. This will present ilS own set of problems in

the areas we serve using Entergy's poles, if SlaWs proposal prevails.

The Challenge of Bringing the Promise of Broadband to Rural Arkansas

19. When Buford considers acquiring a cable system, we look very carefully at

current outside plant conditions to detennine the approximate cost of enhancing system capacity

and reliability. This i.ncludes issues arising under the National Electric Safety Code ("NESC»)­

and if a system is deemed in too poor a condition from an NESC perspective, we usually avoid

purchasing it, where possible. At first. pole rents and pole-related costs were not a factor i.n our

ability to extend broadband to rural communities desperately requesting it - now, it is a signifi·

cant consideration. In fac~ as noted above, pole-related costs have become a significant con­

sideration with regard to whether we can even keep these systems operational. let alone whether

we can upgrade to offer broadband over them.

20. I regularly visit, and/or am visited by, ma.yors of-the communities that our cable

systems serve, and 1appear before city coullcilmcctings in which they participate or are present.

In cases ofconunuoiti~swhere we have been unable to extend broadband thus far, one consistent

line of inquiry involves when we will be able to make such upgrades (along with those needed

for high-definition television, and other services requiring upgraded cable plant). Unfortunately.

I am often in the position ofbaving to ask these local officials to be patient. as we continue to try

to find ways to provide broadband service to their rural constiluents in a way that makes

cconOffilC sensc. When possible. [ give approximate timcframes in which we hope or ex.pect to

deploy broadband. but sometimes I have to tell them that. despite Buford .being one of-the most

creative companies at pushing broadband down into smaller markets. it is just not economicaJly
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feasible to cxtend broadband services to their communities in the near term.. Of course, we

always leave the dialog open, and i1?-vite checking back with us on a regular basis. Greater

certainty regarding pole attachment costs and the confidence that those costs will be reasonable,

will. in tum, allow me to provide more certainty to these officials in !.he future.

21. When ovcr-the-air analogue signals cease in February 2009. Buford would like to

be a competitive alternative to DBS providers, which have no pole-related costs or obstacles to

service. In fact, only cable customers with analog televisions will stiJI be able to receive analog

television service (i.e., they will not need a converter box right away). On the. other hand. every

television set served by ORS will require a box. In areas where pole-related costs make it too

expensive to provide service. however, Buford may not be able to provide the alternative of box-

.free receipt of broadcast channels.

22. While Buford is committed to bringing broadband to rural Arkansas, we are

greatly concerned about our ongoing ability to offer and extend broadband services given the

rising costs associated with the unreasonable practices described above and fearful that pole

attachment rents and charges could infrease even more, under S~fPs Proposed Rules. I am

hopeful that the Commission wilJ take these considerations into account when issuing its pole

attachment rules.

23. I declare under peI1alty of perjwy that the foregoing is true and correct.

DATED: May'!.. 2008




